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RATIONAL CHOICE, LAW, AND DEMOCRACY

Richard A. Posner

When I first became an academic, now almost 35 years ago, my interest was sharply focused on the application of economics to specific bodies of law such as tort law and antitrust law. With regard to tort law and other fields of common law (such as contract and property), my endeavor was to show that the doctrines constituting these fields could best be understood as if the judges had been (they had not been, of course) consciously trying to bring about an economically optimal allocation of resources. In other words, I was propounding an efficiency theory of the common law. With regard to antitrust law and other bodies of primarily legislative law, my endeavor was to show how economics could be used to improve the performance of the law in these areas. Now antitrust law in the United States, though formally statutory, has actually been shaped primarily by judicial decisions; and in the thirty years since I first started writing about antitrust, the courts have, much as in formally common law fields, and indeed more explicitly, adopted an efficiency approach.
The intellectual movement that I have described, which I call economic analysis of law, remains a principal focus of my academic and to a lesser extent my judicial work (a sixth edition of my textbook-treatise Economic Analysis of Law will be published next year), but it is no longer the only focus. Increasingly I have become interested in the application of the model of rational choice to areas outside of though related to specific legal doctrines. I use the term “rational choice” rather than economics to describe the perspective employed in this work to emphasize that my interest is not limited to conventionally “economic” activities but that the methodology employed is based on the assumption that people are rational maximizers of their satisfactions. Another name for the approach is “nonmarket economics,” of which the pioneering modern figure is Gary Becker (the original pioneer was Jeremy Bentham), because it is the application of economic methodology to areas of human activity not normally regarded as economic because not organized in explicit markets.
Among the studies in nonmarket economics distinct from legal doctrine that I have conducted are studies of the social institutions of ancient and primitive societies, of human sexual behavior, of the AIDS epidemic (with the economist Tomas Philipson), of aging and old age, of the professions, of the judiciary—naturally—and, most recently, of democratic theory. This work draws not only on rational-choice economics but also on sociology and philosophy. In sociology, I am particularly indebted to Max Weber, whose theory of modernization is fundamental to my understanding of changes in the legal profession including the judiciary. In philosophy I am particularly indebted to the American pragmatic philosophers, and in particular John Dewey and Richard Rorty. In my most recent book, entitled Law, Pragmatism, and Democracy, which will be published this coming spring by the Harvard University Press, I argue for a pragmatic understanding, strongly flavored by economics, of the American practice of adjudication and the American practice of democracy; and in the balance of this talk I will try to give you a sense of the major themes of the book. That it should be a book largely concerned with democratic theory is a happy coincidence given that I am speaking to you in the very cradle of democracy.
In an article published in 1928 and entitled “Logical Method and Law,” John Dewey gave a clear statement of the pragmatic theory of adjudication. The article begins by distinguishing between two types of human action: the instinctive or intuitive, which is swift and inarticulable yet not necessarily unreliable; and the deliberative. Actions of the first type are often reasonable; actions of the second type are reasoned but may or may not be reasonable. “Logical theory” is Dewey’s term not for logic in the orthodox sense best illustrated by the syllogism but for the procedures followed in reaching decisions of the second type. These procedures are common to lawyers, engineers, doctors, and businessmen and approximate those employed by scientists, for Dewey believed that science is the model for all sound reasoning. Logic in Dewey’s sense “is ultimately an empirical and concrete discipline.” When lawyers such as Justice Oliver Wendell Holmes described law as existing in the tension between “logic and good sense,” Dewey explains, they meant by “logic” not what he means but “formal consistency, consistency of concepts with one another irrespective of the consequences of their application to concrete matters-of-fact,” or, in short, the syllogism. Law exaggerates the importance of logic in this narrow sense because “concepts once developed have a kind of intrinsic inertia on their own account; once developed the law of habit applies to them” and makes it difficult for judges to adapt legal doctrines in a timely fashion to changing circumstances. To do that requires “another kind of logic[,] which shall reduce the influence of habit, and shall facilitate the use of good sense regarding matters of social consequence.”
The basic problem is that syllogistic reasoning, the core of legal formalism, requires “that for every possible case which may arise, there is a fixed antecedent rule already at hand,” whereas sound “general principles emerge as statements of generic ways in which it has been found helpful to treat concrete cases;” in short, they are generalizations from experience. “We generally begin with some vague anticipation of a conclusion (or at least of alternative conclusions), and then we look around for principles and data which will substantiate it or which will enable us to choose intelligently between rival conclusions.” The distinction is thus between a method of inquiry and one of exposition. Law needs the former as well as the latter—the former to reach the legal conclusion, the latter to set it forth in an articulate, coherent (“logical”) form that will provide both a public justification and a guide for the future.
Certainty of legal obligation is highly desirable, as all lawyers agree, but Dewey argued that it can be achieved to only a limited degree when social and economic conditions are rapidly changing, for then law itself must change if its rules are not to become obsolete. The social interest in the law’s continuity or constancy, which is important to enable people to plan their affairs, must be traded off against the social interest in the law’s adaptability to change, which is important to the making of sound legal rules and decisions responsive to the particular circumstances of the individual case. The difference is between short-run and long-run legal certainty. Just as fixed currency exchange rates promote short-term financial certainty at the expense of long, because in a system of fixed exchange rates changes in the relative value of currencies explode from time to time in dramatic devaluations and revaluations, so legal formalism promotes short-term certainty at the expense of long-term certainty by preventing continuous small adjustments to a changing social environment. Such adjustments might obviate the need for convulsive changes when law and social drift too far apart.
What law needs, Dewey advises, is “a logic relative to consequences rather than to antecedents,” a logic that is forward looking rather than, as is the natural bent of lawyers and judges, backward looking, a logic that treats general rules and principles as “working hypotheses, needing to be constantly tested by the way in which they work out in application to concrete situations…Infiltration into law of a more experimental and flexible logic is a social as well as an intellectual need.” What is also needed, in only apparent tension with the presentist character of pragmatic law, is the historical sense, and specifically the realization that the existing body of legal doctrine is not as the rocks are, unchanged since time immemorial, but is instead recent, contingent, and eminently mutable.
Dewey’s essay is a clear statement of the pragmatic theory of adjudication. His essential point, which so far as I know had not been made previously though it is implicit in much of what Holmes (heavily quoted in Dewey’s essay) wrote, was that legal reasoning is at bottom just like other practical reasoning. This is because all practical reasoning is a closer or more distant approximation to scientific reasoning. Since the law’s concerns are practical, law cannot be “logical” in the strict sense; nothing practical can be.
The core of pragmatic adjudication, or, more broadly, of legal pragmatism, is, then, a heightened concern with consequences, or, as I have put it elsewhere, “a disposition to ground policy judgments on facts and consequences rather than on conceptualisms and generalities.” The significance of economics for law when law is construed pragmatically is that economists are engaged in mapping many of the consequences that are central to pragmatic legal analysis, such as the economic effects (“economic” in a broad or a narrow sense) of trade unions, industrial cartels, divorce, disability, discrimination, punitive damages, regulations of safety and health, prison sentences, and so on without end. My argument, to which I alluded at the outset of this talk, for judges’ trying to decide common law cases in a way that will promote efficiency is simply that it’s a useful thing that judges can do, whereas they lack effective tools for correcting maldistributions of wealth.
Now there is much that has to be said in order to give concrete shape to pragmatic adjudication. I do not have time to build that structure here; it is a task to which I devote a good deal of attention in Law, Pragmatism, and Democracy. But I imagine that even without benefit of that detail a number of objections to pragmatic adjudication will have come to your minds. The basic objection is that pragmatism condones and even counsels lawlessness, embracing the inevitability that like cases will not be treated alike, since different judges weigh consequences differently, depending on each judge’s background, temperament, training, experience, and ideology; and hence that legal pragmatism provides no dike against either revolutionary or reactionary changes in law. Pragmatic judges who decide to embrace a new ideology will override precedent, “plain meaning,” settled doctrine, and other formalist obstacles to legal change, just as German judges did in the Hitler era.
A closely related point is that pragmatism has no soul; it has no roots in concepts of justice or natural law; it has nothing to set against public opinion. It breeds cynicism about law, which in turn induces intellectual laziness in students, law professors, lawyers, and, most ominously, judges. The legal pragmatist is unwilling to invest significant time and effort in learning the rules of law and the methods of legal reasoning. He regards these things as obstacles to getting to the point, the point being a weighing of consequences or some other method of practical rather than professional reasoning.
All these points have some merit—indeed, enough merit to establish, to my satisfaction anyway, that legal pragmatism is not always and everywhere the best approach to law. Whether one says that in some circumstances formalism is the best pragmatic strategy (by “formalism” I mean the undue emphasis that Dewey derided on formal consistency and syllogistic reasoning), or simply that in some circumstances formalism is a better approach to law than pragmatism is, the important point is that a pragmatic mindset is not always the best thing for the legal profession to cultivate.
But in twenty-first century America, at any rate, there is no alternative to legal pragmatism. The nation contains such a diversity of moral and political thinking that the judiciary, if it is to retain its effectiveness, its legitimacy, has to be heterogeneous; and the members of a heterogeneous judicial community are not going to subscribe to a common set of moral and political dogmas that would make their decisions determinate. America’s judicially enforceable Constitution, common law heritage, and undisciplined legislatures compound with the heterogeneity of the judges to create an immense irreducible domain of discretionary lawmaking. Formalism has no resources to guide the exercise of judicial discretion, the making of new law as distinct from the ascertainment of the old.
Moreover, pragmatism does not leave judges at large. The pragmatic judge is less constrained by doctrine, by theory, than the formalist judge thinks himself to be. But the material, psychological, and institutional constraints on pragmatic as on other judges are considerable and limit the discretion even of the perfectly self-aware pragmatic judge.
Although the pragmatic judge is constrained to an extent even by legal doctrine, the constraint is indirect. Doctrine creates expectations in the people subject to law, and the social value of protecting those expectations, in facilitating commerce for example, is something a pragmatic judge must take into account in deciding when and whether and how much to depart from existing principles. European judges are more formalistic than American judges are; but they too are so because of material and institutional constraints, not because they are inherently more docile or more rationalistic than Americans. The European legal systems, and their systems of government more broadly, have been constructed along lines designed to limit judicial discretion. (I will not inquire why this is so.) Of particular importance is the bureaucratic organization of European judiciaries. The judiciary is a career. One starts at the bottom and gets assigned and promoted at the pleasure of one’s superiors. Such a career attracts the type of person who is comfortable in a bureaucracy, and it breeds habits of obedience to directives and to authoritative texts; bureaucratic administration is government by written rules. Europe doesn’t have the common law and until recently did not have judicial review of the constitutionality of statutes. European governments tend, moreover, to be highly centralized. Separation of powers is limited. Government is by parliaments that are both functionally unicameral and, relative to American legislatures at least, highly disciplined and professionalized. More European law is codified, and the codes generally are clearer and more detailed than U.S. codes. The typical European legal system is simpler and more streamlined than the American, enabling administration by rule-following bureaucratic judges who are less independent than American judges. European judiciaries tend to be more specialized than American ones—often there are separate labor courts, administrative courts, criminal courts, and so forth—and specialists tend to share the premises of analysis and decision, enabling them to derive conclusions by logical processes.
If the United States had similar structures and institutions to Europe, it too would have a formalist judiciary. Because the United States doesn’t have such institutions, formalism is not a feasible method of judicial decisionmaking. Yet there is evidence cited in my book that our courts, despite or maybe even because of their pragmatic character, protect property rights, a cornerstone of freedom and prosperity, better than most European legal systems do. One very mundane reason is that career judges, having less worldly experience than lateral-entry judges, are less comfortable with commercial and other economic issues. The career structure of the European judiciaries is fundamental to the formalist cast of their adjudication. It may actually be a good thing for the United States that it does not have that structure and so does not have a formalist judiciary, but instead a pragmatic one.
I want to move now to democratic theory, but later I will connect it up with pragmatic adjudication. There are many theories of democracy extant today. In American academic circles, the principal contenders are deliberative democracy, which models democracy on intelligent discussion, and the theory of public choice, which sees democracy dominated by the competition of interest groups. My book propounds a third concept of democracy, the once-famous but now almost forgotten theory propounded by the great Austrian economist Joseph Schumpeter in his book Capitalism, Socialism, and Democracy, published in 1942. In his theory, members of an elite (the political class, the political “aristocracy”) compete for office and power, with the voting public functioning, most of the time at any rate, as little more than an audience whose applause (votes) determines which elite contestants prevail. “The democratic method is that institutional arrangement for arriving at political decisions in which individuals acquire the power to decide by means of a competitive struggle for the people’s vote.” “Democracy is a method, rather than an ideal of political culture, in which certain individuals, rather than the public at large, acquire the power to decide on questions of public policy. Its principal mode of operation, therefore, is a competitive struggle for the people’s vote and not discussion and decision among the people themselves.”
Schumpeter did not invent Concept 2 democracy. He was generalizing from the mixture of democratic and aristocratic elements in the government of Great Britain, which he greatly admired. Even the conceptualization was not wholly novel, for we can find something quite like Schumpeter’s concept of democracy in Aristotle’s “least bad” version of democracy, summarized by Josiah Ober as follows:

The primarily agricultural demos is content to govern itself under established laws and only foregathers in Assembly when absolutely necessary. Indeed, the farmer-citizens actually prefer their economically remunerative work on the land to actively engaging in politics…Most of the citizens prefer not to participate very actively and willingly leave most aspects of political business to the minority of wealthy men who can afford the time to serve as leaders…A well-to-do minority—or better yet, the few who are especially capable—make up the office-holders and actually manage public affairs. The people, who come occasionally to Assembly, retain formal authority; they fulfill whatever public instinct they may have (qua political animals) by choosing (through voting) among a select group of those who are rich and/or competent as officials, and by subsequently conducting audits of their elected officials.

All that is missing is emphasis on the competition within the elite class for office.
The essentials of America’s pragmatically successful democracy are discernible in Schumpeter’s concept, which I believe is the best description of and, more controversially, the best realistic aspiration for American democracy. American democracy enables the adult population, at very little cost in time, money, or distraction from private pursuits commercial and otherwise, to punish at least the flagrant mistakes and misfeasances of officialdom, to assure an orderly succession of at least minimally competent officials, to generate feedback to the officials concerning the consequences of their policies, to prevent officials from (or punish them for) entirely ignoring the interests of the governed, and to prevent serious misalignments between government action and public opinion. All this is accomplished, thanks to the manifold limitations of the democratic principle, without placing electoral minorities at substantial risk of having their property rights or other liberties curtailed by the democratic majority. With the modern rights-based liberties in place, democracy operates to diffuse rather than to concentrate (as direct democracy does) political power.
Schumpeter’s concept of democracy should be attractive to pragmatists. A pragmatist prefers to start from what we have and evaluate proposals for change on the basis of their consequences rather than to start from an idealized conception and ask what measures would have to be taken to get there from where we are. It is the priority of the empirical over the theoretical, and so we should consider whether Shumpeterian democracy tends to produce better or worse outcomes on the whole than the parliamentary democracies of Western Europe. The parties in a parliamentary democracy tend to be more disciplined and professional than American parties, and most parliamentary democracies employ one form or another of proportional representation and have multiple parties, ideologically defined. These characteristics bring parliamentary democracy closer to the ideal of the deliberative democrats than presidential democracy does. And yet, glancing at the parliamentary democracies that are the peers of the United States, one does not sense that they are on the whole any better governed. They seem to have as much corruption, scandal, and misfeasance generally as American government does, and while they have more generous social safety nets, which delights the vast majority of deliberative democrats that is egalitarian, they pay a big price in heavy taxes, high unemployment, and sluggish economic growth. The parliamentary democracies are also less welcoming to immigrants—necessarily so, since a generous social safety net acts as a magnet to immigrants. Even a cosmopolitan liberal like Derek Bok, the former president of Harvard University, acknowledges that “no other country enjoys more freedom or inspires greater loyalty in its citizens” than the United States.
Schumpeter was a great economist; and though his theory of democracy is not formally economic, it bears the stamp of his profession. The economic construal of his theory of democracy is also a good illustration of the application of rational-choice economics to social phenomena, in this instance political, traditionally thought to lie outside the scope of economics. Nothing comes more easily to an economist than doubt that democratic voting is deliberative in any serious sense and an inclination to regard political competition in a democracy (or any other polity, but it is democracy that highlights the nonviolent competitive element in politics, suggesting an analogy to economic competition) as a power struggle. The economist comes to the study of politics from the study of markets, where profit-seeking sellers compete for the favor of buyers. It is natural for him to analogize political competition not to discussion in a faculty workshop but instead to economic competition, with votes taking the place of sales and power of profits and with the two sides of the market sharply differentiated—the sellers (candidates) representing the active side, the buyers (voters) the passive. In economic as in political markets the buyer does not design the product; he chooses from a menu presented to him by the sellers. Schooled in the economic advantages of the division of labor, the economist turned political scientist is alert to the advantages likely to flow from constituting a corps of specialists in governing, the representatives and other officials, thus freeing the rest of the citizenry to specialize in other pursuits. This salutary division of labor entails a separation in outlook and knowledge between governors and governed, but that is no different from the separation between sellers and buyers in economic markets.
The economist turned political scientist notices, however, that the electoral market is deficient in the conditions that would enable the “buyers,” that is, the citizens, to make sound choices. The buyers in economic markets have strong financial or otherwise self-interested incentives to choose carefully between competing sellers, and usually they have enough knowledge to be able to determine which seller is offering the better value. The citizen, in contrast, the buyer in the political market, seems to have no incentive to vote at all, let alone to invest in learning which candidate offers the greatest value, since a single vote will not swing the election. And he is asked to buy a “product”—the candidate and the candidate’s likely policies—the value of which is almost impossible to determine even if the voter irrationally invests a great deal of time and effort in studying the candidates and the issues.
Another way to state the difference between the economic marketplace and the political marketplace is that the “goods” in the latter are not priced. As Friedrich Hayek, another illustrious Austrian economist, emphasized, price is a cheap and accurate signal. It compacts enormous information. High-income consumers can use price as an index of quality; low-income consumers can use price to guide them to the cheapest goods consistent with minimum quality. There is no comparably economical and informative signal to guide the voter.
Also there are greater economies of scale in political than in most economic markets, and therefore stronger monopolistic tendencies. The reason is the unusually serious information problems that beset political markets. “The scale of political activity is large…because many [political] offices tie together numerous activities…An electorate with a limited amount of political information finds it easier to place one person in charge of many activities than to choose one person for each activity.” As a result, the only important U.S. political parties are national, and there are only two of them, making political competition duopolistic. Duopolists often collude, rather than competing vigorously with each other.
The economist who turns his eye to politics thus beholds an unedifying prospect from his professional standpoint. And yet his perspective offers reassurance as well. Many economic markets are oligopolistic rather than atomistic in their structure, yet still effectively competitive; this is true even of many duopolies, especially if there is at least a potential threat of new entry. Or consider voter apathy. If one looks at the buying side of a well-functioning consumer market, one sees there a good deal of, well—apathy. Another name for it is contentment. Buyers do not need to be alert, assiduous shoppers when they rightly believe that the market in which they are buying is competitive. They have reasonable assurance that the products offered them by the market will be of satisfactory price and quality.
Sellers in a competitive market, moreover, however vigorously they compete with one another, offer products similar in price and quality. Otherwise it would be not a competitive, but a monopolized, market. We can expect the same thing in the political marketplace. We should not take the Tweedledum-Tweedledee character of major-party competition as a sign that competition is not working. If the parties were highly dissimilar, one of them would probably be the permanent minority party.
And while what I am calling apathy and equating to contentment could signify alienation, studies of nonvoters suggest otherwise. They find that nonvoters tend to have similar political views to voters and that nonvoting is concentrated among the young and among people who move around a lot. The young are less knowledgeable about political “commodities” and therefore “buy” fewer of them, while voting is more costly for people who change their state of residence and so must reregister. Turnout in close elections is higher not because voters irrationally believe that their vote may swing the election (the probability of an election’s being swung by one vote is infinitesimal), but because the contestants spend more on political advertising and other promotional activities in a close election, thus stirring greater interest on the part of the electorate.
Furthermore, in political as in economic markets, relatively uninformed “consumers,” that is, the voters, can and do use information shortcuts to make up for their information deficits, as by inferring a candidate’s suitability from the identity of his supporters and opponents. Political parties reduce voters’ information costs; a voter who knows a candidate’s political affiliation (easy information to come by) knows something, and maybe a lot, about the policies the candidate is likely to support if elected. Party affiliation corresponds to a trademark in an ordinary market. A trademark is a low-cost signal of the quality of a product, and investment in a trademark is a commitment to maintain existing quality, since the investment will be lost if consumers defect because the producer has failed to maintain the promised quality.
Although economists don’t much stress the point, the apathy or, better, the rational inertia of consumers, besides economizing on precious time, serves to stabilize markets in important ways. The fact that most consumers are not actively shopping for most products at any given time (not that they’re not buying, but that they’re not considering changing their existing consumption pattern) minimizes the frequency and amplitude of fluctuations in demand and supply, averting the sudden gluts and shortages that would ensue if the entire consuming public flocked all at once to a new product. In the latter event, prices would change until equilibrium was restored, but changing prices is not costless and meanwhile there would be uncertainty, queuing, bankruptcies, and disemployment. The interest in stability is even greater in the political sphere because of the potentially disastrous consequences of sudden sharp changes in political governance. Imagine if all citizens were avid students of political theory and became mesmerized by the radically disinterested political theory of a charismatic political enterpreneur and as a result they elected officials who wanted to change the course of the nation 180 degrees. That is a terrifying prospect, held at bay by many things but among them the fact that most citizens are interested not in what is best in some sense for the nation or the world but rather in what is best from the standpoint of their self-interest. Except in circumstances of desperation, a concern with self creates resistance to radical social change.
The role of the politician in the Schumpeterian model is central and becomes clearer when the model is inflected by economics. Critics of American democracy deride politicians as panderers to the uninformed preferences of the ordinary citizen. For the critics, the correct economic analogy is to sellers’ simply giving the consumer what he wants. The analogy is incomplete. There are sellers and there are sellers. The most interesting are those who seek to create (in order, of course, to then be able to satisfy—at a price) new desires of consumers. The consuming public did not know that it wanted automobiles, radios, frozen food, compact disks, e-mail, or laptop computers before these things were invented. The voting public did not know that it wanted social security, conscription, public education, an independent central bank, an interstate highway system, a Presidency open to a divorced or Catholic person, the North Atlantic Treaty Organization, or the auctioning of rights to the use of the electromagnetic spectrum before these things were proposed by political entrepreneurs, as distinct from run-of-the-mill politicians. Schumpeterian democracy may not be edifying, but it need not be mediocre. This point is related to democracy’s advantage as the system that diverts the energies of dangerously ambitious men into socially harmless, even beneficial, channels. Some of those men are practical-minded idealists (as opposed to mere dreamers)—which doesn’t necessarily make them less dangerous.
The interesting sellers and the uninteresting sellers have something important in common: the profit motive. Without that, there would be no assurance that consumers were being well served. The interesting and the uninteresting politicians also have something similar, and similarly important, in common: ambition to obtain and retain public office. Without that, the voters would have no control over their representatives. “No more irresponsible government is imaginable than one of high-minded men unconcerned for their political futures.” Such government would be irresponsible in the literal sense of not being responsible to the people.
Schumpeter’s implicit economic model of the democratic process was made explicit in the decade after it was published by the economists Anthony Downs and Gary Becker, and in succeeding decades a substantial economic literature on politics developed under the rubric of “public choice.” The focus of public-choice theory has been on the manifold ways in which a public-interest model of government, orthodox among economists until the 1970s, fails to explain policy. Public-choice theory is a theory of government failure designed to balance the theories of market failure that public-interest theorists trotted out to justify pervasive government regulation of the economy. In the economist George Stigler’s version of public-choice theory, officials “sell” (in exchange for campaign contributions and other electoral support) government aid and protection to interest groups that are able to overcome the free-rider problems that plague coalitions. These interest groups function essentially as cartels, a traditional source of market failure. Diffuse interests, for example the consumer interest in competitive markets, are difficult to organize into effective “cartels” and therefore are underweighted in the political process. The result of the imbalance in the interest-group pressures that play upon politicians is that much of what government does reduces rather than increases economic efficiency without promoting competing conceptions of the social good, such as distributive justice.
Missing from the analysis, however, are the politicians and the voters—the sellers and the buyers in the political market and the focus of Schumpeter’s theory. Instead, interest groups are deemed the authors of public policy; politicians and voters are implicitly modeled as lackeys and dupes, respectively. This is an oversimplification of the political process to the point of caricature, as even conservative economists now recognize. Schumpeterian democrats acknowledge that interest-group pressures deform public policy. But as there is no evidence that nondemocratic regimes are less susceptible to those pressures, the frictions that interest groups create should be considered the ineliminable transaction costs of government, akin to transportation costs in ordinary markets. We accept the need for transportation and therefore the costs incident to it, and we should do likewise with respect to government. When public-choice theorists point to avoidable inefficiencies of government regulation they provide valid arguments for reform. These arguments have contributed to the deregulation movement, which has had some signal successes. The Schumpeterian, seeing politics as a kind of market but one that lacks the important information-generating and -compacting tool of price, is sympathetic to the privatization movement in a way that a deliberative democrat could never be. The danger of public-choice theory, as of deliberative democracy, is overstatement, contributing to the generally hostile attitude of the academy toward contemporary American democracy.
Another point at which Schumpeterian theory diverges from public-choice theory concerns the need for channeling the energies of the ambitious. In Stigler’s interest-group theory, officials are merely the supple tools of power. Agents, not principals, they are neither a distinct nor even an important stratum of the community, let alone a dangerous elite whose domestication is a major project and achievement of democracy. The passivity of officials assumed in public-choice models is the reason economic theorists of democracy lack interest in the actual structure of a democratic system. If interest groups rule and officials merely broker the interest groups’ deals, the structure of government is incidental.
The emphasis that Schumpeter’s theory of democracy places on the existence of distinct tiers or classes of participants in the political process (voters and politicians, mass and elite) suggests a parallel to the long-running debate over “corporate democracy.” Beginning in the 1930s with the work of Berle and Means, concern arose about the “separation of ownership and control” in the modern corporation. The shareholders of a large publicly traded corporation are its nominal owners, corresponding to the electorate in the political system. They elect the board of directors, which in turn appoints the management. But like the politicians in Schumpeter’s theory of political democracy, the directors and managers are the real “rulers” and have their own interests, which often diverge from those of the shareholders. The Securities and Exchange Commission has attempted to encourage greater shareholder participation in corporate management by requiring management to include shareholder proposals in the proxy materials distributed to the shareholders in advance of the corporation’s annual meeting. In effect, it has attempted to bring about deliberative corporate democracy. It has failed. Like voters, most shareholders of publicly traded corporations have only a small stake in the corporations whose shares they own—too small to give them an incentive to invest significant time and effort in monitoring the performance of corporate management. It is easier for them either to sell their shares if the corporation is doing badly, or, by holding a diversified portfolio, to offset unusually good performance by some of their stocks against unusually bad performance by others. Still, they do have the power to oust management, and the existence of this power both is a spur to management to perform well (or at least not too badly) and enables management to be replaced when it flounders disastrously. In practice, corporate democracy is Schumpeterian democracy.
Still another economic perspective on Schumpeterian democracy is provided by the economics of rent-seeking. The term refers to the dissipation of resources in efforts to obtain pure profit (what economists call “rent”). Resources devoted solely to shifting wealth from one person’s pocket to another’s are wasted from a social standpoint. The expenditure of such resources moves wealth around without increasing it; and since real costs are being incurred, the social pie shrinks in the process of being redivided. Universal suffrage is a method of reducing political rent-seeking, since unrepresented people are a natural prey for rent seekers who have their hands on the levers of governmental power. In addition, the larger the electorate is, the more difficult it is for the would-be rent seekers to forge electoral coalitions for the exploitation of electoral minorities, because the costs of organizing rise with the number of people who must be brought into the coalition for it to be effective. It used to be feared that democracy would encourage the plundering of the rich, simply because they are a minority; and presumably they are a smaller minority the larger the electorate, since the electorate is expanded by granting the vote to the members of previously marginalized groups. But it turns out that the costs to the majority of thus killing the geese that lay the golden eggs discourage this form of exploitation. The more heavily the rich are taxed, the less taxable income they will generate, so that at sufficiently high rates of taxation the net transfer to the rest of the population will be negative. And in fact we observe only moderate levels of wealth redistribution by government in modern democracies—especially the United States.
Schumpeter’s theory of democracy shares with the theory of pragmatic adjudication a realistic conception of human nature. Both reject an idealistic conception of the participants in the process of government, whether they are politicians, judges, other government officials, or ordinary voters. Representative democracy interpreted along the lines suggested by Schumpeter depicts elected officials as constrained by material and institutional factors rather than by ideology—the same sorts of constraints that legal pragmatism finds operating on judges in a judicial system such as that of the United States in which legal formalism is not a feasible limitation on judicial discretion.
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